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While one could argue that ensuring the minute book is up to date and obtaining a shareholders’ resolution is the responsibility of the corporate management and their solicitor, there is a growing concern that it may be the responsibility of the accounting profession as well. The reason for this lies in the wording of the exemption from a statutory audit requirement contained in the incorporations acts. The audit exemption is most appropriate when the corporation is closely held and owner-managed and the need for an independent audit of financial statements does not exist when no other party is a stakeholder. One can argue that the cost of an audit is a cost of financing. When lenders have other recourse such as collateral, an audit can become cost-prohibitive with a perceived nominal benefit.   

The speaker in the seminar I attended last summer on Compilations and Reviews took the position that a signed copy of the unanimous shareholders’ resolution on audit exemption is required for a non-audit file maintained by an independent accountant.  It was also pointed out that both Federal and Provincial corporations acts require the appointment of an auditor and exemption from such requirement is specific and must be consented to in writing by all shareholders, each and every year.  For a sample, see

   http://canmapp.ca/upload/canmapp/audit_exemption_shreholder_resolution.doc 

Important to note, for not-for-profit organizations (NPO) under the federal statute, “members” are deemed “shareholders” with all the rights attached to a minority shareholder. Those rights include voting and tabling resolutions. A contravention of the statute will occur when an NPO incorporated under this statute fails to put a member’s resolution to a vote or, in the case at hand, not having all members sign the audit exemption resolution. Determining the members / shareholders can be a challenge.

One may ask the question why a letter to the corporate president and/or legal counsel stating the audit exemption requirement is not considered adequate. If the corporation complies and the shareholders’ resolution exists, there is no problem. But, what of the situation where minority shareholders are marginalized and would not even agree to what day it is? It is in this situation that the matter can escalate and result in a complaint about the independent accountant and possible sanction by a statutory regulatory body (SRB).  A complainant may simply say that “the independent accountant turned a blind eye to the statutory requirement and in doing so misled…”. 

The root of the problem is the nature of compilations and, in particular, the changing role of the accountant from employee to independent consultant.  Compilation engagements are intended for internal purposes to report financial results. The acceptance of this form for an annual financial report by a bank and tax authorities has mistakenly led many to believe that a corporation’s statutory obligations have been fulfilled when, in fact, they have not. The independent public accountant, as a guardian of the public interest, must ensure that what one is engaged to do can be legally done. Accepting a compilation or review when a unanimous resolution is not present or unlikely would appear to contravene statute.

It is time for the profession to engage in a useful discussion of this issue and the discussion may conclude:

· Acceptance of a compilation or review engagement by an independent  accountant requires the examination of the statutory authority on the right of the client corporation to waive the audit. This necessitates periodic examination of the minute book and the identification of the shareholders.

· Documentation may include a duly-approved shareholders’ resolution and/or other correspondence to confirm with the legal counsel the existence of the audit exemption resolution.

· Where the written consent by all shareholders cannot be obtained, the financial statements prepared by the independent accountant cannot purport to be the annual financial statements of the corporation as required by the corporations statute. Consideration should be made to mark the statements as “for management use only”. Guidance on limiting the distribution of the prepared-for-management statements should be sought from your SRB.

· The client’s legal counsel should be advised of the accountant’s conclusions in writing.

Perhaps and more importantly this discussion will indicate a fundamentally flaw in the business corporations acts?

Editor’s Comments:

Under what authority can ICAO fine its members for not obtaining a resolution?  Is obtaining the resolution part of ICAO's practice rules?  Are members aware of that rule?  Furthermore, a resolution is a private and confidential piece, an internal document.  An accountant does not have the automatic right of access to it.  (An auditor, on the other hand, will demand and be granted such right of access before commencing the engagement.)  What should one do if the resolution is refused?  Turn down the compilation?  What if the client only wishes the accountant to do (bookkeeping and) compile the statements and understands an auditor will be brought in to audit the compiled statements afterwards?

It is true that a violation of the law occurs when a corporation presents a set of compiled statements as audited corporate statements.  It is also true that it is against the law for an accountant to produce financial statements illegally (e.g. producing financial statements for external uses while not licensed to do so).  What arguments exist that producing statement for management use becomes illegal when management turns around and distributes such management statements as audited statements?  The corporation may have contravened the law.  The accountant has not.

Let us explore the idea of accountant being the guardian of public interests.  Assume we can all agree on what public interests are.  Do we have the training and motivation to be the guardian of them?  Why do we stop at the audit exemption?  Should we not also make sure that the corporation has not committed any other illegal acts, acts such as not having an up-to-date minute book, not calling an annual general meeting (AGM), not providing annual statements to all shareholders, not filing returns, cheating on taxes, etc.  Are we hired as an accountant to compile a set of financial statements?  Or, are we hired to be the compliance officer?

Accountants cannot control what a client does with our work after it is delivered.  As long as an accountant  does not suspect at time of delivery that their work will be put to illegal uses, I cannot see how one can be faulted.  Selling alcohol/cigarettes is not illegal.  It becomes illegal only when the buyer is a minor and you know it.

And now it’s your turn, let us know what you think, 

send an email to > info@canmapp.ca
Schedule A – Statutory References

The following are somewhat difference procedures used to accomplish the audit exemption goal. 

Federal Statute –  Canada Business Corporations Act ( R.S., 1985, c. C-44 )
Dispensing with auditor
163. (1) The shareholders of a corporation that is not a distributing corporation may resolve not to appoint an auditor. 

Limitation
(2) A resolution under subsection (1) is valid only until the next succeeding annual meeting of shareholders. 

Unanimous consent
(3) A resolution under subsection (1) is not valid unless it is consented to by all the shareholders, including shareholders not otherwise entitled to vote. 

(4) [Repealed, 1994, c. 24, s. 18] 

R.S., 1985, c. C-44, s. 163; 1992, c. 1, s. 56; 1994, c. 24, s. 18; 2001, c. 14, s. 79.

 Ontario -Exemption from audit requirements 

Section 148. In respect of a financial year of a corporation, the corporation is exempt from the requirements of this Part regarding the appointment and duties of an auditor if, 

(a) the corporation is not an offering corporation; and 

(b) all of the shareholders consent in writing to the exemption in respect of that year. 1998, c. 18, Sched. E, s. 23. 

British Columbia –  Business Corporations Act

Application of this Part 

203  (1)  Subject to subsections (2) and (3), a company must have an auditor. 

(2)  If all of the shareholders of a company, whether or not their shares otherwise carry the right to vote, resolve by a unanimous resolution to waive the appointment of an auditor, 

(a) the company is not required to appoint an auditor, and

(b) the provisions of this Part, except this section, do not apply to the company unless an auditor is appointed under section 204 (5). 

Waiver of financial statements 

200  (1)  Directors are relieved from their obligation under section 198 to produce and publish financial statements 

(a) if all of the shareholders of the company, whether or not their shares otherwise carry the right to vote, resolve by a unanimous resolution to waive the production and publication of the financial statements, or 

(b) if and to the extent provided by a court order waiving the production and publication of some or all of the financial statements and on any terms the court considers appropriate. 

(2)  A waiver referred to in subsection (1) of this section may be given before, on or after the date on which financial statements are, under this Division, required to be produced and published and is effective for those financial statements only. 

